MOFFAT COUNTY ROAD DEPARTMENT
IBLA 99-168 Decided January 24, 2003

Appeal from a decision of the Little Snake Field Office, Craig,
Colorado, Bureau of Land Management (BIM), imposing time restrictions on
a free use permit. COC 61232.

Affirmed.
1. Public Lands: lLeases and Permits——Materials Act

Under the Materials Act of 1947, as amended,

30 U.S.C. §§ 601-604 (1994), and its implementing
regulations, 43 CFR Part 3600, BLM has considerable
discretion to dispose, by sale or other means, of
mineral materials from the public lands. A BIM
decision, made in the exercise of its discretiocnary
authority, generally will not be overturned by the
Board unless it is arbitrary and capricious, and
thus not supported on any rational basis.

2. Endangered Species Act of 1973: Section 6--Public
Lands: ILeases and Permits—--Materials Act

When a species is not listed as threatened or
endangered under the Endangered Species Act,

16 U.S.C. §§ 1531-44 (1994), but is listed as

a "state threatened species" under Colorado law,
recognizing Colorado law as authority for including
a stipulation providing for time limitations on
sand and gravel operations in a free use permit for
the protection of that species is a proper exercise
of BIM's discretion.

3. Public Lands: Leases and Permits——Materials Act

Where the record of decision for the governing
resource management plan supports the restriction
of resource development activities on critical
raptor nest buffer zones from Feb. 1 through
July 30, a stipulation in a free use permit
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limiting, inter alia, removal of rock between

Apr. 1 and July 30, for purposes of protecting
western burrowing owl nesting habitat, will be
affirmed.

APPFARANCES: Dennis R. Jones, Road Supervisor, Moffat County Road
Department, Craig, Colorado, for appellant; Lowell L. Madsen, Esqg.,
Assistant Regional Solicitor, Office of the Solicitor, U.S. Department
of the Interior, Denver, Colorado, for the Bureau of Land Management.

OPINION BY ADMINISTRATIVE JUDGE ROBERTS

The Moffat County (Colorado) Road Department (Moffat County), has
appealed from a December 10, 1998, letter decision of the Bureau of Land
Management (BLM) Area Manager, Little Snake Resource Area, Craig, Colorado.
The decision modified a stipulation (Stipulation #20) in a free use permit
issued to Moffat County on November 12, 1998, authorizing sand and gravel
removal from Federal lands. Stipulation #20 placed both operational and
time restrictions on Moffat County's mining authorization in order to
protect a known western burrowing owl (burrowing owl) nesting site. The
burrowing owl is a raptor, and is listed by the Colorado Division of
Wildlife (CDOW) as a threatened species. 1/ BIM implemented the
stipulation on the basis of multiple use principles which require BIM to
maintain habitat for sensitive species. (Decision at 2.)

The original permit authorized Moffat County use of public land in
specified areas of sections 4 and 9, T. 9. N., R. 96 W., Sixth Principal
Meridian, but Stipulation #20 prohibited all crushing and gravel
production between April 1 and July 30 in order to protect burrowing owl
nesting habitat located in section 4. At Moffat County's request, BLM
reconsidered the stipulation. BIM's December 10 decision modified the
stipulation based on verbal and written representations made on
November 24, 1998, by Marvin Moore, appellant's consultant.

According to Moore, the pit would be developed in a northeasterly
direction beginning in the NW1/4 NE1/4 sec. 9, moving into the NE1/4 of the
NE1/4 NE1/4 sec. 9, towards the SE1/4 SE1/4 sec. 4. Northern portions of
the SE1/4 SE1/4 sec. 4 are withdrawn from gravel mining by BIM to protect
prairie dog habitat, which also contains the burrowing owl habitat.

Moore's letter states:

[M]ining will commence in the Southwest portion of the
affected area and will proceed to the northeast. I
estimate that during the first 10 year lease period
Moffat County's crushing operation will be an average

1/ See Attachment to Answer, Draft Resource Management Plan (RMP) and
Environmental Impact Statement (EIS), 3-43.
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of 1000 feet fromthe prairie dog habitat shown in
the upper portion of the nap.

* * * * * * *

| woul d expect that, typically, the crusher woul d
nove onto the site in January, or February, and it woul d
produce road-base naterials for about 3 nonths. The
stockpil e woul d last for about 3 to 4 years and, then,
the crusher would return. 1In addition, Mffat Gounty
would mine "pit-run’ sand and gravel at this site for
road devel opnent and nai nt enance.

(Letter fromMurvin More to BLMrecei ved Novenber 24, 1998.)

BLM s Decenber 10 deci sion retai ns production and crushi ng
l[imtations fromApril 1 through July 30 in section 4, but permts
production and crushing in section 9 in accordance wth the mning proposal
set forthin More's letter. 2/ Sipulation #20 now provi des:

No crushing or gravel production is allowed in section 4,
T.9N, R96W between April 1 and July 30 to protect the
nesting burrowng ow. This does not include the haul i ng

of gravel. The timng stipulation for crushing or gravel
production is waived in section 9, T.ON, R96W if the
Draft Mning A an (presented 11/24/98 by Marvin More) is
inplenented. Itens of inportance include: 1) Mning
operations begin in the SWcorner and nove toward the NE

2) (perations during the first 10 years of the permt wll
be an average of 1000 feet fromthe prairie dog habitat,

but no closer than 500 feet; 3) Qushing operations occur
during wnter and early spring for one season, then re-occur
at 3-4 year intervals. 4) The stipulation wll be re-

eval uat ed when the ten-year permt expires, or if the Mning
P anis nodified.

[1] BLMs authority to grant free use permts for purposes of
sel ection, renoval, and use of mneral naterials is grounded in the
Miterials Act of July 31, 1947, 30 US C 8 601 (1994) (Materias Act), and
regul ati ons found at 43 R Part 3600. The Materials Act authorizes the
Secretary, "under such rules and regul ati ons as he nay prescribe,” to
di spose of mneral naterials on public lands. 30 US C § 601 (1994).
The Act provides, in pertinent part:

[T]o the extent not otherw se authorized by law the
Secretary is authorized in his discretion to permt any

2/ The decision states that "the anmended stipul ation al |l ows gravel crushing
and sorting during the restricted period if the crusher is |ocated south of
section 9." (Decision at 1 (enphasis supplied).) However, the stipul ation
clearly expresses an intent to permt crushing or gravel production wthin
section 9.
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Federal, State, or Territorial agency, unit or

subdi vi sion, including nunicipalities, or any association or
corporation not organized for profit, to take and renove,

w thout charge, naterials and resources subject to this
subchapter, for use other than for conmercial or

industrial purposes or resale. [Enphasis in original.]

Under the Materials Act and its inplenenting regul ati ons, BLM has
consi derabl e discretion to dispose, by sale or other neans, of mneral
nmaterials fromthe public lands. Echo Bay Resort, 151 |IBLA 277 (1999);
Jenott Mning Gorp., 134 1BLA 191, 194 (1995); den B. Shel don, 128 | BLA
188 (1994). However, this discretionis brid ed by BLMs nandate to nanage
the public lands under principles of nultiple use and i n accordance wth
| and use pl ans devel oped pursuant to the Federal Land Policy and Managenent
Act of 1976 (FLPMMN, and to prevent the unnecessary and undue degradation
of Federal lands. See 43 US C 88 1701(a)(7) and 1732(a) and (b) (1994);
43 R 3600. 0- 3(b) .

Under mul tiple use principles, the Secretary is bound to nanage the
public lands consistent wth [aws relating to endangered or threatened
species. 43 USC 8§ 1732(b) (1994). Unecessary and undue degradati on
nay result when the lands are not nanaged in accordance wth applicabl e
environnental protection statutes and regul ati ons. 43 CFR 3600. 0- 5(k) .

No disposal is authorized by the statute where it would be "detrinental to
the public interest.” 30 USC 8 601 (1994).

A BLMdeci sion nade in the exercise of its discretionary authority
generally wll not be overturned by the Board unless it is arbitrary and
capricious, and thus not supportable on any rational basis. Echo Bay
Resort, supra at 281; Wah Trail Michine Association, 147 |BLA 142, 144
(1999); Genn B. Sheldon, supra at 191. The burden i s upon an appel | ant
to denonstrate, by a preponderance of the evidence, that BLMcommtted a
naterial error inits factual or legal analysis, or that the decision is
not supported by a record show ng that BLMconsidered al |l rel evant factors
(including less stringent alternatives to the decision) and acted on the
basis of a rational connection between the facts found and the choi ce nade.
Uah Trail Mchine Association, supra at 144 (authorized use of newtrail);
John Ottli, 139 IBLA 68, 77 (1997) (right-of-way); Genn B Shel don, supra
at 191 (mneral naterial sale); Larry Giffin, 126 |BLA 304, 306-07 (1993)
(closure of existing road to notorized use). Adifference of opinionis
insufficient to establish error on BLMs part. B ue Mwuntains B odiversity
Project, 139 IBLA 258, 267 (1997).

Inits Satenent of Reasons (SCR) and later briefing 3/, Mffat
Qounty objects to the tine limtations i nposed on mning in section 4, as
well as BLMs fornal adoption of the "setback limtations" described in

3/ Both parties submtted responses to the original SOR and Answer filed in
the appeal . Appellant’'s response to BLMs Answer is designated in this
decision as "Reply Brief." BLMs response to Mffat Gounty's Reply Bri ef
is designated as the "Response to Reply."
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More' s letter. 4/ Appellant clains that it reached an agreenent wth BLM
that exclusion fromthe permt of the approxinately 17 acres of land in the
SE1/4 SEU 4 sec. 4 "would entirely mtigate any potential harmto the
burrowng ow." (Reply Brief at 1.) Appellant naintains that the
burrowng ow is not |isted under the Endangered Species Act, nor is it
listed on any BLMregi ster of threatened species; therefore, the permt
restrictions are overly broad. Appellant asserts that, while BLMcl ai ns
that it is protecting the habitat pursuant to a Glorado Iisting, Golorado
law provides only that "threatened" species nay not be "taken" or destroyed
wthout a permt, and does not provide for restriction on | eases and
permts to protect such species. (SCORat 2; Reply Brief at 1.) Lastly,
appel lant clains that the June 1989 Littl e Shake Resource Managenent H an
and Record of Decision (RW) does not provide a basis for BLMs
restrictions on the permt, nor does scientific evidence support the

deci si on.

Inits Answer, BLMnaintains that failure to protect the burrow ng
ow habitat wll result in a prohibited taking of a protected speci es.
(Answer, Attachnent 1, at 2.) BLMrelies upon the restrictions inposed by
the ESAin reaching this conclusion. According to BLM although the
burrowng ow is not listed as a threatened or endangered speci es under the
ESA and is not listed as a sensitive species under any BLMIisting 5/, it
is listed under Gl orado' s equival ent of the Federal Act, and nust
therefore be accorded habitat protection by virtue of BLMs internal
policy, set forth in the BLMMnual. B.Mfurther contends that the RW
provides anpl e authority for the restrictions inposed by Sipul ati on #20.

[2] Wntil February 28, 1996, the burrowng ow was listed as a
"category 2" species under the ESA but the quality of infornation
indicating that the species was threatened or endangered varied. (Answer,
Attachnent 1, at 1.) BLMreports that the burrowng ow is listed as a
"state threatened species" by the Sate of lorado. (Attachnent to BLM
Response to Reply entitled "Qol orado Listing of Endangered and Threat ened
Wldife Secies and Secies of Jpecial Goncern,” produced by CDON)

Inlimting appel lant's permt for the purpose of extendi ng habit at
protection to the burrowng ow, BLMrelies upon section 6840 of the
BLM Manual , whi ch provides policy and gui dance for the conservation of
t hreat ened and endanger ed species and their habitats on BLMadmni stered
lands in lorado. Section 6480.06. E of the BLM Manual provi des:

4/ A though appel | ant does not define "setback |imtations,” we presune the
phrase refers generally to BLMs fornalization in the stipul ati on of work
practices espoused in the More letter, particularly (but not limted to),
the di stance restrictions More represented woul d be respected in relation
tothe prairie dog habitat, as well as the tine constraints that More

i ndi cated woul d ci rcunscri be crushi ng operations in section 9.

5/ The decision states that the burrowng ow is a "BLMsensitive species."
(Decision at 2.) Inits Answer, however, BLMdoes not naintain that the
burrowng ow is listed as sensitive by BLM but instead relies upon the
fact that the burroning ow is state-listed.
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Sate laws protecting [state-l1isted] species apply to

all BLMprograns and actions to the extent that they are
consistent wth FLPVA and other Federal laws. In Sates
where the Sate governnent has desi gnated species in
categories that inply local rarity, endangernent,
extirpation, or extinction, the Sate Drector wll devel op
policies that wll assist the Sate in achieving their
nanagenent obj ectives for those speci es.

Id. The BLMMuinual provides in essential terns that BLM"w || devel op
policies that wll assist [Qlorado] in achieving [its] nanagenent

obj ectives for [the burrowng ow]." The record in this case shows that
BLMhas properly exercised its discretion in assisting Gl orado in
protecting "special status" species, including state-listed species such as
the burrow ng ow .

BLMs policy for conservation of threatened or endangered speci es
in Glorado, as is inplenented in Sipulation #20 of the free use permt
issued to Mffat Qounty, is reflected in a Master Menorandum of
Under standi ng (MDJ) between the ol orado Departnent of Natural Resources,
Dvision of Widlife, and BLM See BLM Answer, Attachnent 1; BLM Response
to Mffat Gunty’s Reply. In this MJ BLMcommts that it

wll give full policy and nanagenent consideration to

the conservation, protection, and enhancenent of all
state-listed threatened and endangered species and their
BLMadm ni stered habitat and shall conply wth all
applicable Sate laws and regul ations as they are consi stent
wth Federal laws and regul ati ons.

(Answer, Attachnent 1, at 2; enphasis added).

As noted, there is a debate between Mffat Gounty and BLMas to
whet her BLM had the authority to include Sipul ation #20 in the permt
issued to Mffat Gounty pursuant to Golorado | aw given that the burrow ng
ow has not been |isted as threatened or endangered under the ESA Mffat
Qounty has cited no provision of the ESA which would deny BLMthe authority
to "cooperate” wth Qolorado in protecting a species, such as the burrow ng
ow, inthe manner reflected in the record relating to the initia and
revised Sipul ati on #20.

Qui dance i n addressing whether BLMhas the authority to inpose
restrictions such as reflected in Sipulation #20 can be found in the
recently decided Nnth Qrcuit decision in National Audubon Society, Inc.
v. Davis, 307 F.3d 835 (9" dr. 2002), wherein the Nnth Qrcuit addressed
a situation in which there was a perceived conflict between Galifornia |l aw
and the ESAwth regard to the use of leghold traps. In discussing the
Suprenmacy dause, Art. M, cl. 1, the Nnth drcuit stated:

Federal |aw can preenpt state lawin three ways. Hrst,
ongress nay expressly preenpt state law  Second, preenption
nay be inferred where (Qongress has occupied a given field wth
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conprehensi ve regul ation. Third, a state lawis preenpted to
the extent that it actually conflicts wth federal law "Such
a conflict arises when ‘conpliance wth both federal and state
regul ations is a physical inpossibility.”” 1d. (quoting Ha.
Line & Avocado Gowers, Inc. v. Paul, 373 US 132, 142-43,

83 S Q. 1210, 20 L. Ed. 2d 248 (1963).

307 F. 3d at 852.

To the degree that Mffat Gounty argues that BLMhad no authority
to inpose Sipul ation #20 because the burrowng ow is not |isted as
threatened or endangered under the ESA and thus there is no preenption
issue, it is appropriate to briefly discuss what is required of BLM under
the ESA  The principal purpose of the ESAis "to provide a neans wher eby
t he ecosyst ens upon whi ch endanger ed speci es and t hreat ened speci es depend
nay be conserved, [and] to provide a programfor the conservation of such
endangered and threatened species.” 16 US C 8§ 1532(b) (1994). The BLM
Manual recogni zes the ESA nandate that "al| Federal departnents and
agenci es shall seek to conserve endangered speci es and t hreat ened speci es
and shall utilize their authorities in furtherance of the purposes of this
chapter.” 16 US C 8 1532(c)(1) (1994). Gernane to BLMs cooperation
wth lorado in protecting the burrowng ow in adopting Stipul ati on #20
is the fol l owng ESA provi sion:

The terns "conserve", "conserving', and "conservation" nean
to use and the use of all nethods and procedures which are
necessary to bring any endangered species or threatened
species to the point at which the neasures provi ded pursuant
to this chapter are no | onger necessary. Such nethods and
procedures include, but are not limted to, all activities
associ ated wth scientific resources nanagenent, such as
research, census, |aw enforcenent, habitat acquisition and
nai nt enance, propagation, live trapping, and transpl an-
tation, and in the extraordinary case where popul ation
pressures wthin a given ecosystemcannot be ot herw se
relieved, may include regul ated taking.

16 US C § 1532(3) (1994).

Inreturning to Nati onal Audubon Society, Inc. v. Davis, supra, the
Nnth drcuit addressed whet her the ban on the use of |eghold traps
viol ated the preenption clause of the Gnstitution. The Gourt revi ened
section 6(f) of the ESA 16 US C § 1535(f) (1994), which, consistent wth
BLMs handling of the Mffat Gounty case, provides:

Any Sate law or regul ation which applies wth respect to
the inportation or exportation of, or interstate or foreign
commer ce i n, endangered species or threatened species, is
void to the extent that it nay effectively (1) permt what
is prohibited by this chapter or by any regul ation whi ch
inpl enents this chapter, or (2) prohibit what is authorized
pursuant to an exenption or permt provided for inthis
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chapter or in any regul ation which inplenents this chapter.
This chapter shall not otherw se be construed to void any
Sate lawor regulation which is intended to conserve
magratory, resident, or introduced fish or widlife, or to
permt or prohibit sale of such fish or wildlife. Ay Sate
law or regul ation respecting the taking of an endangered
speci es or threatened species nay be nore restrictive than
the exenptions or permts provided for in this chapter or in
any regul ati on whi ch inpl enents this chapter but not |ess
restrictive than the prohibitions so defined.

(Ephasi s added. )

As summarized by the Nnth Qrcuit, the National Audubon Society, et
al., "contend that the italicized sentence carves out an exceptl on to the
ESAthat allows Galifornia, through Proposition 4, to ‘conserve’ the
aninal s that woul d be trapped by the | eghol d traps prohibited by the
proposition.” 307 F.3d at 853. The Qourt’s reading of the italicized
sentence was that states are allowed "to pass | aws and promul gate
regul ations that woul d conserve wldlife, but to do so only insofar as
those I ans and regul ations are consistent wth the protection of endangered
species under the ESA" |d.

In placing this case into the context of the ESA we nust enphasi ze
again that Gl orado has not adopted the standards set forth in the ESA for
state-listed species. This reality cannot be separated fromthe fact that
the burrowng ow is not listed as threatened or endangered under the ESA
The only question presented i s whether BLMhad the discretion and the
authority to recogni ze Glorado lawin inposing Sipul ation #20 in the
permt issued to Mffat Gounty pursuant to the Materials Act of 1947, as
anended, supra.

BLMs cooperation with lorado in protecting the burrowng ow is
consistent wth Loggerhead Turtle v. Gounty Gouncil of Vol usia Gounty,
Horida, 92 F Supp.2d 1296, 1302 (2000), in which the court stated:

The ESArequires the Secretary to cooperate wth
the Sates to the naxi numextent practicable in carrying
out the prograns authorized under the Act. See 16 US C
8§ 1535(a). Inthis respect, the Secretary nmay enter into
agreenents wth any Sate for the admnistrati on and
nanagenent of any area established for the conservation
of endangered or threatened species. |d. at § 1535(b).
Additionally, the Secretary nay enter into cooperative
agreenents wth any Sate which establishes and nai ntai ns
an adequate and active programfor the conservation of
endangered or threatened species. 1d. at 1535(c). The
Act details the criteria for determning whether a Sate
programnay be deened "adequate and active.” I[d. The
Secretary is authorized to provide financial assistance
to any Sate which has entered into such a cooperative
agreenent. 1d. at § 1535(d).
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92 F. Supp. 2d at 1303. The Qourt stated succinctly that "[t]o the extent
that a state’s regulation of ‘taking’ is less protective than the ESA it
is preenpted.” 1d. However, it follows fromthe court’s anal ysis that
when a state’s regulation is nore stringent or restrictive, Federal
agencies are required to cooperate wth the state in protecting threatened
or endangered speci es.

In the Mffat Gounty situation, olorado’ s protection of the
burrow ng ow, pursuant to the previously cited M is nore restrictive,
and thus consistent wth the ESA| since the species is not |isted as
threatened or endangered under the ESA There is sinply no conflict in
this case between the ESA and lorado law Unhder the ESA a taking,
incidental or otherw se, includes any action which "harass[es] [or]
harnjs]" a threatened species. 16 US C § 1532(19) (1994). An incidental
taking is that which "result[s] from but [is] not the purpose of, carrying
out an otherwse |lawful activity." 50 GR 402.02. Mreover, the rel evant
provi sions of the (olorado Revised Satutes (GRS are consi stent, under any
reading or interpretation, wth the ESAin providing for the state listing
of threatened and endangered species. See (RS 33-2-105. That statute
provides, inter alia, that

it isunlawful for any person to take, possess, transport,
export, process, sell or offer for sale, or ship and for
any common or contract carrier to know ngly transport or
recei ve for shi pnent any species or subspecies of wldife
appearing on the list of wldlife indigenous to this state
determned to be threatened within the state pursuant to
subsection (1).

(RS 33-2-105(4). UWnhder the olorado statute, "take" neans "to acquire
possession of wldlife; but such termshall not include the accidental
wounding or killing of wildlife by a notor vehicle, vessel, or train."

(RS 33-1-102(43). There is no "incidental take" provision in the lorado
statute, nor does the ol orado statute provide for habitat protection of
state-listed species. Even so, in our view BLMs inposition of
Sipulation #20 is consistent wth BLMs stated policy as reflected in the
BLM Manual , and is consistent as well with the cited provisions of the ESA
as interpreted by the Federal Qourts cited supra.

W reject Mffat Gounty’'s argunent that in applying Glorado lawin
inposing Sipulation #20, BLMviol ated the ESA BLMdid not interpret the
ESA as preenpting ol orado | aw since the ESA preenpts state statutes only
in situations where the two are in conflict, or when the state statutes are
less restrictive. See Min Hng lvory and Inports, Inc. v. Deuknejian,

702 F.2d 760, 762-63 (9th dr. 1983). There is sinply no conflict wth
Ml orado lawin this case.

As stated, section 6(f) of the ESA supra, provides that state | ans
invol ving Federal | y-1isted species nay not provide | ess protection to
those species than the ESA See dbbs v. Babbitt, 214 F 3d 483, 484
(4th dr. 2000) cert. denied Gbbs v. Norton, 148 L. E. 2d 957,

69 US L W 3552 (2001); Saan Miew Goalition, Inc. v. Turner, 824 F. Supp.
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923, 938 (D Mnt. 1992). Wiere a species is not |isted under the ESA but
is state-listed only, section 6(f) does not provide the Federal governnent
wth authority to i npose nore stringent neasures of protection nandated by
the ESA As the Qourt said in Loggerhead Turtle v. Gouncil, Vol usia
Qounty, Ha., supra, "[t]he Act requires no affirnative conservation action
by states or |ocal governnents. The Act neither conpel s nor precl udes
local regulation; it preenpts that which is in conflict.” See also Man
Hng Ivory and Inports, Inc. v. Deuknejian, supra at 762-63.

In this case BLMacted appropriately in invoking the burrowng ow’s
status as threatened under (ol orado | aw as a basis for including
Sipulation #20 in the free use permt issued to Mffat Gounty. Further,
the ESA contenpl ates that states wll devel op their own conservation
prograns for the protection of threatened and endangered species, wth
support fromthe Federal governnent. See 16 US C § 1531(a)(5) (1994).
Section 6 of the ESA authorizes the Departnent to cooperate wth the states
inprotecting wldife habitat. Unhder the provisions of section 6, the
Departnment nay enter into nanagenent and cooperative agreenents wth the
states; it nay allocate funds to the states for wldife nanagenent; and it
nay review state prograns invol ving the protection of threatened species.
16 USC 8§ 1535 (1994). Inits Aiswer, BLMstated that "[t]he authority
for the conservation of species is a Master Menorandumof Unhder st andi ng
[M:q between [(DON and the Bureau of Land Managenent, ol orado (6521,

No. CO 1-55, Appendix 1 and Bureau Manual 6840.04E " (Answer,
Attachnent 1 at 1) However, neither party produced any docunent whi ch
coul d be construed as a cooperative agreenent between BLMand ol or ado
i nvol ving conservation and nanagenent of the burrow ng ow .

Mffat Gounty avers that the burrowng ow appears on a list of
"decl ini ng speci es" under an MJJ between (DONand the Departnent concer ni ng
prograns to nanage declining speci es, which went into effect on Gctober 15,
1998, and that this fact renders the inclusion of Sipulation #0 inits
permt as invalid. (Reply Brief at 4-5.) According to Mffat Gounty, that
MOUJ provi des that both agencies wll

[e]nsure to the best of either agencies' abilities that
sensi tive and/ or declining species occurring on the
Bureau' s public lands w il be nanaged w thin the scope
of the Declining Secies agreenent between the Sate of
ol orado and the Departnent of the Interior for those
species vul nerabl e to either Federal or Sate listing
st at us.

Id. Further, Mffat Gounty states that that MOJrequires the agencies to
execute a conservation agreenent setting forth what the paraneters of
protection wll be for the various species. Again, neither Mffat Gounty
nor BLMhas provi ded the Board with any such conservation agreenent.
However, given our previous discussion, we do not viewthis absence as a
reason to invalidate Sipulation #0. Rather, we reiterate that the
inclusion of Sipulation #20 in the free use permt issued to Mffat Gounty
was a proper and reasonabl e exercise of BLMs discretion.
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To sunmarize, the burrow ng ow has not been placed on the threat ened
or endangered species list pursuant to the ESA However, as noted, it has
been listed as a "state threatened species" by the Sate of lorado. BLM
i nvoked the status of the burrowng ow under Golorado | aw as justification
for including Sipulation #0 in Mffat Gounty s free use permt, which
pl aced operational and tine limtations on Mffat Gounty’ s mining aut hor-
ization in order to protect the burrowng ow. The authority cited supra
is clear that BLMacted wthin its discretion in recognizing Gl orado | aw
as a basis for including Sipulation #20 in Mffat Gounty’s permt. S nce
the burrowng ow has not been classified as threatened or endangered under
the ESA there is no apparent conflict wth Glorado lam BLMs discretion
on this issue was properly exercised.

[3] The ESA however, is not the sole | egal avenue by which wildlife
is afforded habitat protection. As we stated earlier, BLMis nandated to
nanage the public | ands under principles of nmultiple use and i n accordance
wth | and use pl ans devel oped pursuant to FLPMA See 43 US C 88
1701(a)(7) and 1732(a) and (b) (1994); 43 R 3600.0-3(b). Land use and
resour ce nanagenent plans are devel oped pursuant to section 202 of FLPVA
See 43 US C 8§ 1712 (1994). Resource nanagenent plans are designed to
gui de and control future governnent actions. 43 (FR 1601.2. They
establish, in awitten docunent, the particular mx of nultiple uses for a
particul ar area of the public land. They include various all owabl e uses
and restricted uses based upon a detailed reviewby BLMand i nput fromthe
public. See generally 43 GR 1601.0-5 and Subpart 1610.

The obj ective of resource nanagenent planning is "to naxi mze
resource val ues for the public through a rational, consistently applied
set of regul ations and procedures whi ch pronote the concept of multiple
use nanagenent and ensure participation by the public, state and | ocal
governnents, * * * [and others]." 43 (FR1601.0-2. There is no
requirenent that wldife protection afforded in the context of a resource
nanagenent plan be limted to protections afforded by the ESA See
general ly 43 O/R Subpart 1610. There is, however, the requirenent that the
resour ce nanagenent plan be applied consistently.

Review of land use plans is outside the scope of this Board' s juris-
diction, although the Board has jurisdiction to adj udi cate an appeal of
a BLMdeci sion inpl enenti ng a resource nanagenent plan. Gonmuni cations
Mainagenent ., 141 I BLA 115, 119 (1997); Joe Trow 119 |BLA 388, 393
(1991); 43 R 1610.5-3(b). The deci sion now before us is such a deci si on.

Appel lant contends that there is no basis in the Little Shake RW for
restricting its operation in the nanner inposed by Sipul ati on #20, and
that the RWP provides no basis for inposing "habitat-disturbing” restric-
tions on activities not associated wth oil and gas devel opnent. (Reply
Brief at 1, SORat 3.) Appellant charges that BLMis requiring it to
conply wth restrictions which were inposed by a |later anendnent to the
RW, and which were limted to oil and gas | eases and conditi ons of
approval. FHnally, appellant naintains that the restrictions inposed on
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its operations in order to protect the burrowng ow are wthout scientific
basis, and are therefore arbitrary. (SIRat 4.)

BLM acknow edges that the RMWP was anended to address oil and gas
leasing, but clains that Sipulation #20 was not based on the oil and gas
anendnent.  (Answer, Attachnent 1, at 2.) BLMasserts that the RWP
anal yzed i npacts to species and habitats fromnany resource devel opnent
activities, and permts resource devel opnent restrictions on projects not
specific to oil and gas developnent. 1d. Fnally, BLMcontends that
evi dence and data fromnany studi es were summari zed and eval uated during
the RMP pl anning process, and that this provides sufficient justification
for the stipulation. 1d. at 3. BLMnaintains that to exenpt appel | ant
fromrequirenents i nposed by the RWP woul d be to nake an exception for the
appel lant which is not applied across the board. (Response to Reply,
Attachnent at 2.)

Provisions relating towldife habitat are found in the Littl e Shake
RW at 12-14. Pertinent provisions provide:

A anned Actions

* * * * * * *

4. Widlife habitat wll be nainta ned or inproved through
mtigation or restrictions applied to all wldife habitat-
di sturbing activities.

5 Wldlife habitat wll be naintai ned or inproved by using
seasonal restrictions on activities to naintainwldife
production areas and inportant wldife habitat (see Table 4).

(RW at 12.) Table 4 provides that resource devel opnent activity wll

be permtted in critica raptor nest buffer zones between August 1 and
January 31. 1d. The RW al so provides that newoil and gas | eases w ||
contai n no-surface-occupancy stipulations for a nunber of wldlife species,
including raptors. (RW at 13.)

The RWP does not |imt seasonal restrictions specifically to oil
and gas devel opnent. Table 4 is entitled, "Dates A lowed for Resource
Devel opnent in Areas of Wldlife Goncerns.” (RW at 12.) The burrow ng
ow is listedinthe RWP as araptor of "high interest” to BLM Wiile the
burrow ng ow has not been elevated to the status of a protected speci es
under the ESA the RW nakes clear that BLMhas discretion to consider the
inpacts of any resource devel opnent project on raptors, an order of birds
whi ch i ncl udes the burrow ng ow .

Ve find that BLMs use of its discretioninthis instance is
supported by the RWP and the Draft BS RW. The Draft RWP lists the
burrowng ow as a high interest species. Appellant represents that BLM
and ONVhave an MMJ that the ow is a declining species. The RW provides
clear authority for BLMto limt resource devel opnent in order to protect
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raptor habitat. Mreover, BLMhas authority, under the regul ati ons, to
require that free use permttees submt a mning plan of operations. 6/
43 (R Subpart 3602.

Appel lant clains that BLMhas no scientific basis on which to support
its conclusion that restrictions on resource devel opnent are necessary to
protect the ow. However, given that the RW provides clear authority for
BLMs decision, we find that this argunent is not properly before us, but
shoul d have been raised wth BLMat the tine the RW was devel oped. The
Board is wthout jurisdiction to review appeal s frompl anni ng deci si ons,
even if they are tinely nade, which this one was not. Qonmuni cati ons
Managenent (., supra;, Joe Trow supra.

As we stated earlier, inorder to prevail in an appeal of BLMs use
of its discretionary authority, appellant nust denonstrate, by a preponder-
ance of the evidence, that BLMconmtted a naterial error inits factual or
legal analysis, or that the decision is not supported by a record show ng
that BLMconsidered all relevant factors (including | ess stringent alter-
natives to the decision) and acted on the basis of a rational connection
between the facts found and the choi ce nade. The Board is required to
determne whet her BLMs deci si on can be supported on any rational basis.

In this instance, we find that BLMs decision is supportabl e and t hat
appel lant has not net its burden.

Accordingly, pursuant to the authority granted to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci sion appeal ed
fromis affirned.

Janes F. Roberts
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge

6/ Uhderlying this dispute is the sense that Mffat Gounty' s consul tant,
Marvin Mbore, negotiated a nore stringent plan of operations than county
officials were confortable wth. In addition, there is no evidence in the
case file to establish that officia notice was ever given to the county
that a plan of operations was required. Under these circunstances,

appel lant nay wsh to petition BLMfor nodification of the plan, to
determne whether there are any areas in which the stipul ation can be
renegotiated to the satisfaction of both parties, while continuing to
support burrow ng ow habitat.
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